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EXECUTIVE SUMMARY

Civil legal cases often deal with fundamental aspects of life:
housing, child custody, disability benefits, and divorce, among
many others. But for those who cannot afford legal assistance,
navigating civil cases or securing legal rights can feel impossible.
Though American courts promise litigants justice, the current
system often leaves the most deserving with the least support. As
this report details, low-income litigants in Massachusetts and
across the United States experience often overwhelming
obstacles to accessing justice in the civil legal system, including
both difficulty in gaining legal representation and favorable
outcomes.

This report examines how new technology could provide a means
for low-income litigants to better access legal services and justice
in the Commonwealth. Though systemic forces cause and propel
this crisis, creative technological solutions may ameliorate some of
the access gaps. This report focuses on how responsive websites
and mobile device applications could assist the triage process of
civil legal aid to better identify (1) whether existing organizations
could help potential litigants and (2) what type of help is needed. it
also explores how such a program could also give legal
information to potential litigants and connect them to services
beyond legal aid organizations.

In Part |, this report explores the scope of the access to justice
problem both across the United States and within Massachusetts,
demonstrating how this problem disproportionately affects
specific demographic groups. Through all stages of litigation,
systemic forces often work against those most in need of legal
assistance. This Part details historical, institutional, and
psychological barriers contributing to this issue, illustrating that
any successful intervention must examine the problem holistically.
Part | continues with an explanation of the triage process and its
importance as an intervention point in increasing access to justice.

In Parts Il & I, this report explores potential benefits of new
technological solutions, identifies pre-existing technological
interventions in the access to justice field, and reviews our major
takeaways:
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e Legal barriers exist to the creation of a mobile-friendly
triage program, but there is momentum building for such
technological solutions, and these legal barriers are not
insurmountable.

e Any technology-based solution should communicate and
coordinate with pre-existing interventions.

e Technological solutions need to be concerned with
accessibility in terms of language, comfort with technology,
legal knowledge, literacy, and other demographic needs.

« No technological intervention will be a true solution without
significant input from the communities it seeks to serve.

This report then explores in Part IV a proposed legal services
triage app or responsive website as a case study. Based on
research into triage, this report presents a preliminary proposal for
how an app or responsive website could both steer potential
litigants to the right organizations and begin providing legal service
organizations with relevant information. This report concludes
with an examination of what steps would be needed to complete
a project of this type, as well as addressing anticipated questions.
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TERMINOLOGY

Access to Justice

App

How successful individuals are at achieving “fair outcomes
in matters that are of major importance to the way they
live.” ' These matters include issues from divorce,
foreclosure, and child custody. This term incorporates
access to civil courts and legal representation.?

A self-contained software program that is downloaded to a
mobile device such as a smartphone or tablet.

Active App
An app that gathers, sends, or retrieves information.
Passive App

An app with a purpose solely related to displaying or
distributing information or media.

Common Interest Agreement

An extension of the Joint Defense Agreement (see below)
to the non-litigation context.

Conflict of Interest

A conflict between an individual’s private interests and their
professional responsibilities, or between competing duties.
In the legal context, this is often experienced through a
lawyer’s representation of clients with opposing interests.®

Joint Defense Agreement (JDA)

An agreement among multiple parties with a common
interest in a legal matter to share confidential information
otherwise protected by attorney-client privilege and work-
product protection.*
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Legal Services Organization (LS0)

An organization that assists those requiring legal help who
have limited or no financial means. These organizations are
often funded publicly. They consider applicants’ resources,
determine if there is a legitimate need for legal services,
provide counseling or mediation, and may prepare
documents or provide legal assistance in court. LSOs
focus almost exclusively on civil legal issues.

Responsive Web Design

Website design aimed at providing an optimal viewing and
interaction experience by adapting the website to the
user’s particular device (e.g., smartphone, tablet, desktop
computer).

Triage

The process of determining eligibility for legal services, the
type of legal problem a potential litigant has, and that
problem’s priority level. This often occurs through the in-
person or phone intake process of an LSO and can
sometimes include diversion to other services.

Unauthorized Practice of Law (UPL)

The performance of professional legal services, such as
giving personalized legal advice, by a person who is not
licensed by the state to do so.°

Unbundling of Legal Services

“A form of legal services in which the lawyer breaks down
the tasks associated with a legal matter and provides
representation to the client only pertaining to a clearly
defined portion of the client’s legal needs.”

Organization Acronyms

BBA: Boston Bar Association

GBLS: Greater Boston Legal Services

LARC: Legal Advocacy and Resource Center
MLAC: Massachusetts Legal Assistance Corporation
LSC: Legal Services Corporation
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LSC estimates
that there is only
one free legal
services attorney
for every 6,415
low-income
people.

PART I: THE PROBLEM

Scope of the Problem

In his 2015 “State of the Judiciary” address, Chief Justice Ralph
D. Gants of the Massachusetts Supreme Judicial Court
announced the goal of providing all litigants meaningful assistance
in their attempts to obtain just outcomes in their cases.” While this
call to action is widespread across the United States, many
lawyers, policymakers, and scholars consider the access to
justice problem a “crisis.”® Those most in need of assistance are
rarely able to get adequate legal aid, and this situation is largely
the result of the limited resources of legal service organizations
(LSOs) and the confusing, time-consuming, and demoralizing
nature of seeking help.

What adequate access to justice looks like is contested, but many
argue that the United States fails to meet even the lowest bar.’
According to the World Justice Project’s 2011 Rule of Law Index,
the United States sits at twenty-one out of sixty-six nations in
terms of “access to civil justice.”’ Numerous state-sponsored
commissions have made efforts to solve the problem, ' and
leading figures in the American legal system have made clear that
the need for reform is urgent.'

Despite national and state commitments to improve access to
justice, the vast majority of low-income individuals’ civil legal
needs remain unmet in the United States.' According to the
Legal Services Corporation (LSC), the largest single funder of civil
legal aid in the United States, less than one in five low-income
people had the help of a lawyer while dealing with a legal issue in
2009. ™ LSOs had to turn away millions who requested legal
assistance that year, ' following a pattern throughout the past
decade where programs have turned away as many as half of
those asking for legal help.” LSC estimates that there is only one
free legal services attorney for every 6,415 low-income people.'’
For many, this means that there is simply no meaningful
opportunity to pursue a legal claim, access the court system, or
even acquire the information necessary to assert a legal right.'®

For most who enter the court system, self-representation is the
only alternative to legal aid services. Private attorneys are often

5 THe SysTemic JusTiCE PROJECT AT HARVARD LAW ScHoOL
There’s An App for that?




A recent study
found that legal
representation
can increase a
litigant’s odds of
winning a case
by 75 percent.

too expensive, and clients are usually responsible for paying court
costs and the costs of paralegal time. ™ Unfortunately, self-
representation comes at a serious price to litigants. Research
shows that a majority of judges believe that self-representation
negatively affects litigants,?® and further studies show that most
individuals without representation by lawyers lack the resources or
skills to uncover the necessary facts prior to filing their
complaints.?’ Those who choose to represent themselves may not
be aware that they lack a strong legal claim or be able to
effectively state legal arguments. Recent estimates suggest that
legal representation increases a litigant’s odds of winning a case
by 75 percent.” This is of little surprise in a system that requires
wading through complex documents, knowledge of archaic rules
of evidence, and experience with procedural quirks.?® Lack of
representation impacts the court system as well: unrepresented
litigants take considerably more court time than represented
clients, further exacerbating the case backlog in courts around the
nation.?* For many others unable to access legal services and
unwilling or unable to represent themselves in court, legal needs
simply remain unaddressed.?

Legal Aid in Massachusetts

Access to representation is also a pressing issue in
Massachusetts. Although the scope of the access to justice
problem is difficult to estimate—particularly as many potential
litigants opt out of the court system due to the lack of legal
services—the number of self-represented individuals provides
some insight into just how scarce resources are in the
Commonwealth. Between 50 percent and 75 percent of all
litigants in Probate and Family Courts in Massachusetts were
unrepresented in 2013.% In Housing Court, approximately 90
percent of tenants versus 41 percent of landlords represented
themselves in summary process cases in 2013. % Funders
estimate that in 2013, legal aid programs in the state turned away
almost two-thirds of income eligible individuals. #®® Inadequate
funding is a major factor in this high turn-away rate. *

As in most states, civil legal services in Massachusetts are a
public-private endeavor.® The vast majority of free civil legal
assistance comes from legal aid agencies, such as Greater
Boston Legal Services (GBLS), South Coast Legal Services, Metro
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In 2013, legal aid
programs turned
away almost
two-thirds of
income eligible
individuals

West Legal Services, and Community Legal. °' These

organizations may provide legal advice, represent civil defendants
in court, or help individuals in developing a case. Private-sector
lawyers also provide pro bono services, and law school programs
attempt to fil some of the unmet need through clinical
opportunities. * Increasingly, the Massachusetts court system
assists people without representation through services like the
Court Service Centers, where litigants can fill out forms and
receive basic information about their claims, or receive referrals to
other organizations. * In 2013, the Commonwealth provided
about one-third of the total direct funding for civil legal aid
programs. ** The rest of the funding came from law firms,
individual donors, foundations, the federal government, and local
governments.® Private attorneys providing pro bono assistance to
those who could not afford a lawyer contributed an estimated
$17.6 million value in additional legal services work.*

The Boston Bar Association estimates that current funding for civil
legal aid programs in Massachusetts is approximately $56 million
per year.® Funding from the Massachusetts Legal Assistance
Corporation (MLAC), a state-created nonprofit, accounts for about
a third of that amount.®® Funding from MLAC supports fourteen
civil legal aid programs that collectively cover the entire
Commonwealth.® That funding enables a significant amount of
work. In 2014, LSOs in Massachusetts were able to close 24,225
cases, assist 74,000 people, and employ 199 full-time attorneys
based on $17.5 million in MLAC funding.*® The majority of the
remaining revenue came from foundations, individuals, law firms,
and federal and local governments. * The Legal Services
Corporation (LSC) provided about $5 million of the remaining
funding.*?

Despite the limited resources of LSOs, their positive effects on
communities cannot be overstated. Often, these organizations’
work concerns fundamental aspects of daily life, whether through
representation in litigation or more limited provision of legal advice.
GBLS, for example, regularly advocates on behalf of low-income
individuals on cases related to wage theft,*® wrongful denial of
unemployment benefits, “* divorce and paternity actions, *°
restraining orders for domestic violence victims,* nursing home
eviction cases,* and assistance in gaining admission to shelters,*
among many other vitally important legal matters.
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While
organizations
effectively
measure how
many they turn
away, none are
able to identify
how many
litigants do not
take the first
step to find legal
assistance.

Legal Triage: Widening the Access Gap

The numbers on those served by civil legal aid do not capture the
many individuals who have a legal problem but do not complete a
request for services. While organizations can measure how many
they turn away, none are able to identify how many litigants,
knowing they may be turned away or face long wait times, or not
understanding where or how to find help, do not seek legal
assistance. However, first opportunities for contact are critical.

The triage process is the primary initial opportunity for legal aid
organizations to connect with potential litigants. LSOs use triage
as a means to allocate people who self-identify with a given legal
problem to relevant services.* Like in medical triage, this process
uses basic questions along a decision tree to identify the legal
problem, what services are required or desired, and priority level.
LSOs generally conduct their own intake process, but most are
conducted over the phone using a set script.®

The current intake system in Massachusetts is far from perfect.
Organizations generally use a combination of phone lines, walk-in
appointments, and referrals. The Legal Advocacy and Resource
Center (LARC), an intake hotline organization used by many LSOs
in eastern Massachusetts, reported that over 50 percent of those
who seek help over the phone hang up after having waited for
between thirty minutes and two hours.®' The average phone wait
time was thirty-eight minutes.® For litigants seeking help from
more than one organization, this could translate to hours of
waiting only to be told that the organization cannot assist them. In
this system, in which initial contact itself likely discourages many
from seeking help, it is difficult to know the true demand for civil
legal aid.

Demographic Disparities in Access

Low-income populations face overburdened and underfunded
legal service offices, nationally and in Massachusetts. Even within
low-income populations, though, the lack of access to civil legal
services affects some demographic groups more than others. The
following section examines the greater impact this access gap has
on already marginalized populations.
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Even within a
low-income
population, the
lack of access to
civil legal
services affects
some
demographic
groups more
than others.

First, many people who cannot afford private lawyers’ fees are
excluded by the methods of determining who qualifies for free
legal aid. The Federal Poverty Income Guidelines (FPIG) are used
to measure eligibility for federally funded programs, including civil
legal aid.*® In Massachusetts, for instance, a low-income potential
litigant would have to fall below 125 percent of the FPIG to qualify
for free legal aid. A minimum wage worker working forty hours a
week would earn over 150 percent of the FPIG for a household of
one and would therefore not qualify for free legal services under
these guidelines.® These income parameters, therefore, often
exclude some of the nation’s poorest, even though their ability to
find legal representation in the private market is severely limited.
For LSOs, the FPIG cut off is a key component of the triage
process, but it is one that many potential litigants may be unaware
exists.*

Figure 1: Federal Poverty Level Guidelines®®

100% of the Federal Poverty Level Guidelines

Family Size Annual Monthly Weekly

1 $11,880 $990 $228

2 $16,020 $1,335 $308

3 $20,160 $1,680 $388

4 $24,300 $2,025 $467

5 $28,440 $2,370 $547

6 $32,580 $2,715 $627

7 $36,730 $3,061 $706

8 $40,890 $3,408 $786

Each Add'l $4,160 $347 $80

Source: MasslLegalServices.org
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The gap between
need and provision of
legal services
disproportionately
impacts people of
color, women, LGBTQ
individuals, people
with disabilities, and
those with lower
levels of formal
education.

Figure 2: Qualifying for Civil Legal Aid in Massachusetts®’

125% of the Federal Poverty Level Guidelines

Family Size Annual Monthly Weekly
1 $14,850 $1,238 $286
2 $20,025 $1,669 $385
3 $25,200 $2,100 $485
4 $30,375 $2,531 $584
5 $35,550 $2,963 $684
6 $40,725 $3,394 $783
7 $45,913 $3,826 $883
8 $51,113 $4,259 $983

Each Add'l $5,200 $433 $100

Source: MasslLegalServices.org

The gap between the need for, and provision of, legal services
disproportionately impacts people of color, women, LGBTQ
individuals, people with disabilities, and those with lower levels of
formal education. Inequality between classes, races, and genders
is reproduced through “the unequal distribution of resources and
costs” as well as “groups’ distinct subjective orientations to law or
to their experiences, and differential institutionalization of group or
individual interests.” ®® Additionally, while this report focuses
primarily on urban areas, low-income litigants in areas without
robust social services are at a particular disadvantage. Rural areas
face even larger problems due to an inability to achieve
economies of scale and a lack of funding sources.* Fewer public
institutions (such as churches, clubs, associations, and service
organizations) in rural areas may make it even more difficult to find
already-scarce legal resources, as citizens have fewer civic
connections with public life that might provide that information.®

Not only do these demographic groups disproportionately fall into
lower-income brackets, and therefore more often qualify for the
free civil legal services that are most difficult to obtain; they are
also less likely to seek or receive services. This lack of services, in
turn, manifests in lower success rates in legal outcomes among
these groups.®" For example, while people of color are more likely
than White individuals to report experiencing civil legal problems,
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Almost since
the inception of
a federally-
funded legal
services body,
funding has
been subject to
cutbacks and
political
attacks.

they are less likely to resolve them within the court system.®® Other
state-level studies show that racial minorities and women make
up a larger proportion of litigants without representation.®*

Low-income individuals experiencing legal problems are unlikely
to seek formal legal help, and a lack of trust in the courts creates
racial disparities that further exacerbate these access gaps.®® A
1994 study found that three-quarters of low-income individuals
experiencing one or more legal problems did not take the first
step of finding out what legal help they might be able to receive.®
The same study showed that the rates of seeking legal help were
lower for Black respondents than for White respondents.®” Among
White respondents, 40 percent said they would seek formal legal
help for a civil legal issue, while only 9 percent of Black
respondents said the same.®® The rates of seeking help correlated
strongly with levels of trust in the courts overall.®® They also
correlated with negative experiences with the criminal justice
system, which may help explain the lack of trust in the justice
system writ large. ° As one respondent in the same study
answered regarding the difference between the civil and criminal
legal system: “I’'m not really sure. To me it’s all law and courts and
bad. Stay away from the law, that is my M.O. It's good advice.””
When people are unsuccessful in accessing services or have
negative experiences with the justice system, it appears to
reinforce the aversion to seeking services, widening access gaps
even further.

Systemic and Organizational Factors

Distrust in the civil legal process is intimately tied to the systemic
forces that create the access crisis. Many scholars contend that
the legal system was not created for oppressed groups, has been
used historically to maintain the status quo, and should not be
perceived as neutral. * For these scholars, the law has simply
reaffirmed oppressive regimes, resulting in the current imbalance
in access to courts. " While access to meaningful legal services
may not be a panacea for oppressed voices in a broken and non-
neutral system, expanding access would at least empower
individual litigants, allowing them to achieve more just outcomes in
individual cases. This section explores the historical and political
factors affecting access and funding to legal services
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organizations in the United States, and more specifically within
Massachusetts.

Funding: Scarcity, Uncertainty, and Accountability

Unfortunately, almost since the inception of a federally funded
legal services body, funding has been subject to cutbacks and
political attacks. The following section provides a brief history of
the inception and decline of federally funded legal services in the
United States and examines the organizational and systemic
issues inherent in that history.

The historical and political tug-of-war over legal services funding,
as epitomized by the fight over LSC appropriations, has had
significant consequences for the structure of the legal aid system.
Any proposal meant to increase access to justice in
Massachusetts must analyze the structural issues present in the
civil legal services system, their implications for legal aid
organizations’ ability to deliver services and individuals’ ability to
receive them, and the key considerations for addressing these
issues moving forward.

Funding — or, more accurately, the lack thereof — is often cited
as the root of the access to justice gap.” The most obvious
consequence of that shortage is its constraining effect on the
availability of civil legal aid. As noted elsewhere in this report,
LSOs turn away approximately two-thirds of eligible
Massachusetts citizens because they lack sufficient resources,
including numbers of attorneys and other personnel, to meet the
demand.”™

Ironically, funding cutbacks may in fact cost the state of
Massachusetts more money. In its October 2014 report, the
Boston Bar Association found that “for every additional dollar
spent in civil legal aid to combat homelessness and domestic
violence, the return to the state is two dollars, and for every
additional dollar spent in civil legal aid to assist Massachusetts
residents to recover federal benefits, the return is close to five
dollars.” ”® This report concluded with the recommendation of
“increasing state funding for [the Massachusetts Legal Assistance
Corporation] by $30 million over three years.”””
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The current
system is
extremely

vulnerable to
fluctuations in
both the market
and in politics.

Although more funding would help to alleviate some of the
resource pressures faced by legal aid organizations, funding is
both scarce and uncertain.”® The current system is vulnerable to
market volatility and political fluctuations.” Additionally, the grant-
driven nature of LSOs requires even the largest of the
organizations to re-apply for funding periodically.® Raised funding
levels for a given period do not guarantee stability of the system in
the long term.

Further, organizations find it difficult to assess their own efficiency.
Experts cite a “lack [of] sufficient data concerning the satisfaction
of clients, the quality of assistance, and its impact on the
individuals and communities served.”®' Without sufficient funding
for systematic data collection and analysis, these kinds of studies
are rare. For instance, the ABA released a 1994 study measuring
ability for service providers to meet low- and moderate-income
litigants’ needs, but the ABA deemed updating that study in 2005
“unnecessary and too expensive.”®

There is also a notable lack of academic research into legal intake
systems. Indeed, there has been no major study of triage within
the last ten years.® This gap in the data impedes organizations
and practitioners from identifying which programs are working,
whether they are serving a representative portion of the population
at large, and other possible areas of improvement. In light of these
issues of scarcity, uncertainty, and accountability, it is important
to note the potential gaps that would still exist in the system, even
if funding were increased.

Politicization and Legislative Dependence

Funding is driven by political forces at both the national and the
state level. This may be unsurprising, obtaining civil legal aid is “a
political act,” with consequences for both the litigant and the
status quo:

Going to court is a political act. Contesting a
governmental action that threatens to terminate
benefits is a political act. Demanding that the landlord
maintain a home in a habitable condition as a condition
of being paid is a political act. All of these acts are
assertions or expressions of power or of a right . . .
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Controversy
has surrounded
federal funding

of legal
services for
more than half
a century.

providing those without power or resources with the
means to attempt to obtain some is as much a political
issue as the protection of those with power and
resources.®

Political opposition to legal aid programs is expected as these
programs alter power relationships. Legal aid, for instance, makes
it more difficult for a governmental agency to terminate benefits or
for a landlord to evict without properly maintaining a home. As
such, legal aid is as an “adversarial good” in that it “increases
costs to opposing parties.”® That is, “allocation of services to a
client may set back the interests of the client’s opponent as
against a counterfactual world where the [legal services provider]
did not assist.”®

Whatever the actual cause of political opposition to legal aid,
dependence upon government appropriations contributes to both
the scarcity and uncertainty of funding. LSC, funded through
congressional appropriations, and MLAC, funded primarily by
state appropriations, are at the mercy of the political forces that
drive the U.S. Congress and the state government. Legal aid “has
become . . . an issue of partisan debate”®’ in these fora, and a
glance at the historical context on both a national and state level
demonstrates the effects that debate can have on funding for
legal services.

LSC History & National Funding Structure

Controversy has surrounded federal funding of legal services for
more than half a century. In 1971, President Richard Nixon,
despite originally voicing support, vetoed Congress'’s first attempt
to establish the Legal Services Corporation.® In 1974, after three
years of fierce legislative conflict and mere months after Nixon’s
resignation, Congress passed the Legal Services Act, thereby
creating the Legal Services Corporation (LSC). Following the
terms of the Act, LSC is a publicly funded 501(c)(3) nonprofit®
that provides direct funding to legal services programs in all fifty
states. In the originating 1974 legislation, Congress set out the
following:

The Congress finds and declares that—
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(1) there is a need to provide equal access to the
system of justice in our Nation for individuals who seek
redress of grievances;

(2) there is a need to provide high quality legal
assistance to those who would be otherwise unable to
afford adequate legal counsel and to continue the
present vital legal services program;

(3) providing legal assistance to those who face an
economic barrier to adequate counsel will serve best
the ends of justice and assist in improving opportunities
for low-income persons consistent with the purposes of
this Act;

(4) for many of our citizens, the availability of legal
services has reaffirmed faith in our government and
laws ... %

Throughout the 1970s, legal services provision proliferated and
expanded. However, access remained elusive for many
Americans, especially for those in rural areas. A pivotal 1980 LSC
report found that in this early era “over 40 percent of the nation’s
poor people lived in areas not served by legal services programs
and many of the remainder had only token access.”' As such,
LSC proposed the “minimum access” framework, a barometer for
measuring the lowest level of requisite federal funding.¥ LSC
defined “minimum access” as providing two lawyers “with
adequate support” per 10,000 low income individuals.” To reach
this threshold, LSC successfully lobbied Congress for increased
appropriations, which resulted in a 1981 appropriations increase
to $321 million.* To this day, adjusting for inflation, LSC funding
has not surpassed the amount received in 1981, even though the
population of impoverished Americans has risen by 14 percent.*

Just one year later, in 1982, newly elected President Ronald
Reagan slashed funding by 25 percent. Additionally, Reagan used
his recess power to oust all eleven LSC board members and
replace them with individuals antagonistic to federally funded legal
services. ® Under the neoliberal view redefining American
spending, public services such as legal aid should be privatized
and removed from the government’s purview.? In building its
arguments against funding for the LSC, the Reagan
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Administration emphasized the program’s “political activism,” the
fact that it “provid[ed] cash for lawyer salaries rather than poor
people directly,” and its “economic inefficiency.”®

Another major blow to LSC funding came in 1994 after
Republicans captured majorities in both the House and Senate.
Led by Speaker of the House Newt Gingrich, Republican
legislators drafted their “Contract with America,” which advocated
for the elimination of LSC altogether.® Appropriations fell once
more; in 1996, Congress cut LSC funding by one third.'®

Today, LSC funding is near its lowest level in history, adjusting for
inflation.®" Although politicians may have rhetorically moved away
from the outright hostility exhibited in the 1980s and 1990s, the
system is a long way from “the notion that legal aid should be a
matter of right, and not privilege.”'*

Figure 4: L SC Appropriations, 1976-2013'%

LSC’s Appropriations in Actual and Inflation-Adjusted 2013 Dollars®
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Source: Massachusetts Legal Assistance Corporation

In addition to slashing funding, since the 1980s Congress has
increasingly placed limits on the types of actions that LSC-funded
organizations can take, further limiting access for low-income
litigants. '™ Among other restrictions, LSC-funded organizations
must not:

e Initiate or participate in a class action suit

e Defend clients in public housing eviction proceedings if the
client was charged with a drug-related offense

e Provide legal assistance to “ineligible aliens”

e Participate in any activity related to redistricting

e Participate in civil litigation on behalf of an incarcerated
person

e Assist in any election-related activities

e |obby

e Participate in public demonstrations, boycotts, pickets, or
strikes (“during workout hours”)

e Run for office

e Engage in “civil disturbances”

e Support or conduct training sessions that advocate for
“particular public policies”

e Form a union

e Represent clients in criminal proceedings'®

Welfare reform efforts in the 1990s echoing President Reagan’s

policies drastically reduced federal funding for LSC and limited the

actions of LSC-funded organizations. Similar problems plague

legal aid organizations at the state level.

State-Level Funding

Massachusetts legislatures are historically less antagonistic to
legal services provision. Massachusetts funds legal services
through MLAC more consistently, even providing funding during
the 2008 financial crisis.'® Typically, the Massachusetts legislature
approves an increase of approximately $1 million per year toward
legal services.'”’

However, funding levels have failed to approach the amount
required to address “the unmet need for critical civil legal aid.”'®
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In January 2016, at the annual Walk to the Hill event, legal service
providers and supportive legislators lobbied for $27 million to
provide minimum access to legal services in Massachusetts.'™ On
April 13, 2016, the House Ways & Means Committee of the
Massachusetts state legislature recommended $18 million in civil
legal aid funding for the 2017 fiscal year, an increase of $1 million
over 2016."° This fell far short of the Boston Bar Association Task
Force’s recommendation that funding be increased by $10 million
each year over three years, with an eventual increase of $30
million.™"

Market Volatility

In addition to state government appropriations, MLAC relies on
earnings from Interest on Lawyers’ Trust Accounts (IOLTA). Each
state operates its own IOLTA program.'? The Massachusetts
Rules of Professional Conduct stipulate that “lawyers holding
funds on a client’s behalf must place the funds either in an
account which pays interest to the client or in an IOLTA account.
An IOLTA account is selected if the funds are relatively modest, or
large amounts [are] held by the lawyer for only a short period of
time.” " MLAC then directs the interest eamed from IOLTA
accounts toward funding legal aid programs.

Although an innovative way to earn revenue for legal aid programs
without raising additional taxes, IOLTA programs are particularly
vulnerable to economic downturns. Interest rates themselves are
down during these times of economic stress, leading to an even
lower amount of interest earned on these accounts.'™ Further
exacerbating the unpredictability of IOLTA income is that even
increased economic activity “is no guarantee of more IOLTA
funding.” '"® Despite the rebound in the economy since the
recession of 2008, there remains “an 85 percent drop in IOLTA
revenue from $31.8 million in 2007 to $4.5 million in 2014.” This
drop “has forced MLAC-funded legal aid organizations to lay off
nearly 40 percent of their attorneys since 2008.”""° Dependence
upon IOLTA revenue thus exacerbates issues of scarcity and
uncertainty and is an ultimately unreliable funding source.

This has also impacted the ability of Massachusetts’ legal services
providers to reach low-income litigants, as reflected in the number
of potential litigants legal service organizations must turn away
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Dan Ariely

due to financial constraints. Compounding the issue, low-income
individuals experienced a marked uptick in legal actions since the
2008 crisis."'” Many more Massachusetts residents also became
eligible for free civil legal services: the numbers skyrocketed from
800,000 in 2008 to 974,277 in 2014.""® A Boston Bar Association
survey suggested that the number of self-represented litigants
increased dramatically during this time." And as in other states,
unrepresented litigants in the Commonwealth have worse
outcomes than those with representation.'?

Psychological and Mind Science Barriers

Beyond external impediments such as LSO budgetary
constraints, low-income individuals also face psychological
barriers to meaningful access to justice. Actors within the legal
system are assumed to be “rational actor[s]” and “enjoy the
freedom to order their actions as they see fit.”'?" While significant
areas of law rely upon this “dispositionist model,” the assumptions
about human behavior ignore the situational factors that can limit
and influence how individuals think about, evaluate, and choose
actions in their environment.'??

ldentifying these “systematic mistakes in our decisions” can help
reformers “develop new strategies, tools, and methods to help us
make better decisions . . . .”'*® Equally important is recognizing
the unique psychological burdens borne by low-income, potential
litigants that can influence how they approach seeking legal aid.
As discussed earlier, the access to justice gap does not affect all
groups equally. Low-income and minority populations are far less
likely to have access to adequate representation than the general
public. ** LGBTQ populations, women, people of color, and
people with disabilities are also less likely to have sufficient access
to legal resources.'®

The effects of systemic disenfranchisement can have lasting
psychological and physiological repercussions.' Those in poverty
are more likely to have lower levels of self-efficacy,’®” experience
higher rates of social exclusion'® and social exhaustion, ™ and
show the negative affects of chronic stress.'® Experiences of
racism can lead to post-traumatic stress disorder™ as well as
heightened rates of anxiety and depression. '** Similar
psychological responses plague other at-risk groups, such as
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LGBTQ communities.’® Understanding these burdens on those
most likely to need civil legal aid offers insight into changes that
could be made to create truly accessible systems.

While responding to the access to justice gap requires responding
to these unique psychological characteristics of the groups most
in need of legal services, there is a danger in using the mind
sciences to analyze poverty. Some organizations have drawn
upon principles of psychology to claim that communities
experience poverty due to their own limitations.’* This position is
steeped in racist and classist assumptions. Rather, the mind
sciences, sociology, and psychology provide insight into the
effects of poverty and systemic discrimination. With this
understanding, interventions can shape systems to be more
responsive to community needs.

Self-Efficacy, Social Exclusion, and Social
Exhaustion

This section explores a series of relevant phenomena identified by
social scientists that are relevant to creating interventions that are
more responsive to community needs. These include self-efficacy,
social exclusion, and social exhaustion.

Albert Bandura’s theory of self-efficacy '** explains how an

individual’s self-perception of agency affects that person’s actual
agency.'®® The theory established that self-conception of ability
affects visualization of realistic goals which, in turn, affects
willingness to approach new challenges.’” The causes of low self-
efficacy are multi-faceted and still being researched, but
considerable evidence indicates that socioeconomic status plays
a determinative role.'® For example, a 2000 study found that
neighborhood socioeconomic status was an additional indicator
of whether an individual has high or low levels of self-efficacy.'

Low self-efficacy can limit a person’s ability and willingness to
navigate new circumstances.’'® In the legal context, this could
include reaching out for legal services and interacting with courts,
among other new objectives. The communities in Massachusetts
that are the least likely to have adequate access to justice are
among the most likely to suffer from low levels of self-efficacy.'’
Attempts to improve access to justice for these communities
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should account for the ways that systems could be made more
navigable for communities with low levels of self-efficacy.

Bandura identifies four factors that increased self-efficacy levels:
performance accomplishments, vicarious experience, verbal
persuasion, and physiological states.' The factors that enhance
self-efficacy should be considered in designing legal institutions,
particularly those systems intended to promote access.' The first
factor, performance accomplishments, measures an individual’s
experience of mastering skills."** For example, if an individual has
regularly used a computer and developed computer skills, that
person will feel more comfortable on a computer-based system
and would likely enjoy higher levels of self-efficacy when
completing new or unfamiliar computer-based tasks. A more
accessible legal intake system, therefore, could use technologies
familiar to community members as this would likely reduce the
negative effects of low self-efficacy.'*

An efficient intake system could also benefit from a consideration
of the second factor, vicarious experience. Vicarious experience
describes the positive effects of behavior modeling; when an
individual sees others in their community comfortably and
successfully navigating systems and experiences, they will feel
more comfortable approaching that system themselves. *® An
intake system could incorporate the self-efficacy maximizing
effects of vicarious experience by intentionally crafting a system
focused on community use. ' A system that would allow
someone to refer a friend, for example, could make the system
more accessible. Additionally, integrating community services into
an intake system could increase the number and diversity of
users. This would likely increase the likelihood that a potential
litigant will know someone who understands the legal intake
system, even if their underlying legal problems are very different.
Finally, in dispersing information about legal services and legal
intake, going through community channels could help to maximize
self-efficacy when using the system.'*®

Interventions might also consider the third factor, verbal
persuasion, which is encouragement from another. '*
Encouraging potential litigants to request information and
representation early on in the intake process and reassuring
litigants that it is reasonable to seek out these services could help

21 THe SysTtemic JusTicE PRoOJECT AT HARVARD LAW ScHooL
There’s An App for that?




In dispersing
information
about legal
information
about legal

services and

legal intake,
going through
community
channels could
help to
maximize self-
efficacy when
using the
system.

to maximize self-efficacy within the system. An intake process
might begin with a short statement of reassurance or by requiring
confirmation before a litigant leaves the intake system. '

Finally, an accessible intake system might aim to reduce stress
responses, the fourth factor of self-efficacy, by minimizing the
barriers that must be overcome to access legal services. ™
Minimizing the time, travel, financial and emotional costs
associated with the traditional intake system could make the
process less stressful and in turn, more accessible.'*

Another psychological force that affects low-income litigants’
ability and wilingness to navigate systems of justice is social
exhaustion. While research on social exhaustion primarily focuses
on the workplace, ' studies show that the effects of social
exhaustion can substantially affect an individual’s psychological
well-being.™ The Maslach Burnout inventory is a tool used to
measure the effects of social exhaustion, identifying three distinct
stages: exhaustion, depersonalization, and decreased personal
accomplishment.'*®

Social exhaustion effects vary. Heightened levels of social
exhaustion are related to an increased risk of depression.’ Each
stage of the Malasch Burnout Model also presents distinct
responses to social exhaustion. In the exhaustion phase,
individuals  experience greater levels of frustration and
dissatisfaction in their work.”™" In the cynicism phase, people are
more likely to have more negative, critical feelings about others.™®
In the inefficiency phase, people are more likely to feel negatively
about their own worth, value, or accomplishments.”™ The causes
of social exhaustion, much like self-efficacy, also put individuals
with a low socioeconomic status at a higher risk.'® Recognizing
that populations that most need increased access to justice are
also likely to have a higher risk of social exhaustion and burnout
can allow organizations to structure systems around the
community’s needs.

Similarly, low-income litigants would also be at greater risk of
suffering from social exclusion.'®' This term describes ways in
which poverty substantially limits social participation. ' Social
exclusion is an important component of poverty analysis, in part
because it allows researchers to see the interrelation of causes
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and results of poverty.'® One can also use an analysis of this
phenomenon to determine an individual’s or community’s
willingness to interact with a system.'®*

To respond to the dual concerns of social exhaustion and social
exclusion, systems aimed at increasing access to justice could
incorporate access to other social services, such as low-cost
mental health care. When a low-income litigant seeks
representation they face significant external obstacles to
representation; depression or other psychological issues due to
unaddressed social exhaustion only intensify the challenge.'®

Relatedly, offering validation about the efficacy of the justice
system could help people to feel less social exhaustion when
approaching the system to receive services. Communities often
feel that the justice system is broken, so validation that some part
of the system can help them may increase willingness to
participate in the system. Connecting access to justice to access
to other community organizations and resources could help to
minimize the negative effects of social exclusion.®

Relevance to Legal Systems

This mind sciences analysis raises questions about whether the
fundamental assumptions underlying current legal service models
are accurate. In most cases, legal service provision operates
under a dispositionist model of human behavior. Based on the
view of humans as rational actors, this view holds that individuals
make decisions based exclusively on rationality and personal
preference. ' However, this dispositionist model of human
behavior is not an accurate reflection of how people think, act,
and make decisions in the world.

Despite this model’s historical dominance in legal analysis, is
fundamentally inaccurate according to contemporary sociological
and psychological research. '® Some in the legal field have
advocated for a shift from the dispositionist model to the
situationist model of human behavior.'®® Organizations interested
in crafting efficient systems of access to justice should consider
they ways in which the current system reflects the traditional,
inaccurate, dispositionist model. By considering the effects of
psychology on access to justice and shaping intake systems
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around these needs, organizations can better serve the
communities most in need."

Similarly, it could be valuable to consider whether the current top-
down approach to legal services is the most efficient way of
allowing people access to justice. While law is primarily a service
profession, the current model of access—one where a single
litigant must reach out to multiple organizations—seems to run
counter to the reality of how low-income communities interact
with the justice system. If science shows that the communities
most in need of access to justice would also face the most
obstacles in accessing that justice, it is valuable to reconsider
whether the current intake system adequately serves these
communities.'"”

Psychological considerations are valuable because they help to
bring clarity to both the causes of large-scale systemic injustice,
as well as potential solutions to these problems. Understanding
how this information can work in conjunction with other solutions
will create an efficient, accessible, legal intake system.
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PART II: THE OPPORTUNITY

Technology and Access to Justice

The fiscal and psychological barriers to legal services are
imposing. However, technology has rapidly advanced in the last
twenty years, and technological breakthroughs allow for creative
and unprecedented solutions to the entrenched, systemic
problems of legal services triage. This section examines the
opportunity that technological advances present and explores
some of the existing services, including online intake systems.

Though technology is not a panacea, it can provide information
and services to certain overlooked and underserved communities.
Technology, when used in a planned and purposeful way, can
allow low-income communities to connect with legal services in a
way that was not possible prior to the growth of mobile products
and the internet. Though there are populations who do not have
access to technology, and thus will not benefit from such a shift,
the potential benefits are significant.

Internet use among Americans is skyrocketing. As of 2012,
almost 90 percent of Americans reported using the internet.'”
Though rates of internet access among low-income communities
were significantly lower than the national average, a recent survey
showed that 62 percent of low income Americans have access to
the internet.’” Internet use offers easy access to large quantities
of information, and, perhaps more importantly, it can connect
people to information, organizations, and resources quickly. While
access to the internet is still not available to all populations, it is an
increasingly important part of everyday life.

The potential for the use of technology in accessing legal
resources is significant. Approximately 20 percent of Americans
qualify for legal aid, meaning that they were considered to be low-
income based on the FPIG. Because over 60 percent of low-
income individuals have access to the internet, it stands to reason
that a significant number of the low-income clients served by legal
aid organizations would have access to the internet. Some studies
suggest the number of potential legal aid clients with access to
the internet could be higher than 30 million people.'
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Furthermore, the rise of mobile technology has revolutionized
access to previously distant and specialized services. A PEW
research study suggests that 90 percent of Americans use cell
phones and that a growing number of Americans use internet
accessible smart phones.'”® One study found that 66 percent of
young adults (ages 25-35) now own smartphones,'”® however,
this access is not limited to young adults. A PEW survey noted the
following:

“Groups that have traditionally been on the other side of
the digital divide in basic internet access are using
wireless connections to go online. Among smartphone
owners, young adults, minorities, those with no college
experience, and those with lower household income
levels are more likely than ever to say that their phone is
their main source of internet access.”'””

Some LSOs have already begun to reach out to mobile users
through apps or mobile friendly websites. LSOs in lllinois and
Arkansas have pioneered passive apps to inform litigants about
their rights, court procedures, and helpful resources that are
available to them. lllinois Legal Aid, one of these apps, offers a
wealth of information about a broad range of fields."® A user can
select a subject area and find a list of common problems or
questions. For example, a user might first narrow their search to
“Family” and then select “Getting a Divorce in lllinois.”'” The app
would then take that user to a page listing an introduction to the
problem, common questions about that problem, common forms
needed to file for a divorce, instructions on how and where to file,
related articles discussing the issue and, finally, a list of legal aid
organizations that specialize in that field.'®

A team of Arkansas developers and attorneys created a similar
app, iProBono, that allows attorneys to search for pro bono
cases.'® An attorney can scan cases in the area and choose
among these cases for a pro bono client. Both the lllinois Legal
Aid app and the iProBono app connect legal service organizations
and potential litigants to useful information from a quick, easily
accessible device.

Another example is PocketDACA, an app which offers legal
information to immigrants concerned about deportation.'® The
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app asks a series of questions to establish a user’s eligibility for
programs that defer deportation based on the user’s age when
they entered the country. Like the legal aid apps discussed above,
Pocket DACA also provides legal information about DACA
including what the program is, how to apply, and links to
organizations that may help. The PocketDACA app also
showcases another benefit to providing access to legal services
using mobile technology; users who may not feel comfortable
speaking with an attorney or law enforcement official directly can
still acquire helpful information.

Many legal service organizations are also attempting to
“unbundle” the traditional lawyer-client relationship,'®® by offering
one attribute of a lawyer-client interaction while excluding
others.' For example, instead of establishing an attorney-client
relationship based on the promise of full representation, an
unbundled service would allow an LSO to offer legal information
without offering legal advice, or would provide opportunities to
offer partial representation. Though the process of unbundling
may seem like it provides much less help than the traditional
model of legal help, unbundling does allow a litigant to gain legal
advice before court in a cheaper and more timely manner while
maximizing the impact of the LSO’s resources.

Finally, LSOs and other organizations are beginning to recognize
the importance of online intake.'® The Northwest Justice Project
piloted an online application system for legal aid in the state of
Washington, in conjunction with the Center for Access to Justice
& Technology at the Chicago-Kent College of Law.'® Their model
takes users through an initial assessment, a financial eligibility
screening, and asks for demographic information, before sending
data directly to Northwest Justice Project’s case management
system.'®” The tool has been replicated by several other legal aid
organizations. '® lllinois Legal Aid Online has a similar program
that connects users to the major LSOs in the state of lllinois, in
addition to providing legal information.' Community Legal Aid in
Worcester County, Massachusetts also uses online forms for
intake.’® Many of these systems were created with funding from
LSC’s Technology Initiative Grants. "' While none of these
programs are available on mobile devices, and only one
coordinates intake between multiple LSOs, the growing number
indicate that there is demand for online intake systems.
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These technological solutions offer some crucial advantages over
the traditional lawyer-client legal aid relationship. First and
foremost, technology is an increasingly accessible and
comfortable tool for many users and may increase access to legal
aid services for potential clients who were previously
uncomfortable with accessing or unable to access services in
person. A low-income litigant could access an app at any time
from the comfort of their home, easing the burden on potential
litigants without access to transportation or those with limited
mobility. The potential litigant is also spared the need to make an
initial in-person visit to the legal office, an environment where the
power dynamic between attorney and client may be more visible.
Furthermore, an app could allow a potential litigant to research
areas of the law that they would be uncomfortable speaking with
someone about, such as immigration status, without fear of
discovery or prosecution.

By and large, the legal service apps presently available are
passive apps designed to disseminate information, as opposed to
active apps that seek to replace or supplement part of the intake
process.'* Expanding the reach and utility of technology-based
intake solutions that allow a user to both give and receive
information presents an opportunity to improve access to legal
representation and information while easing the resource burdens
that constrain legal aid organizations.

This opportunity to reform legal intake, particularly through the use
of technology, is gaining prominence within the public sector. The
Legal Services Corporation’s Technology Initiative Grant Program
funds projects that find innovative ways to use technology to
improve service delivery, provide legal assistance, and promote
access to the judicial system.'®® The lack of civil legal services for
the poor is of increasing concern to government agencies, legal
service providers, and independent researchers, and the concern
has caused an increased focus on potential solutions to this
widespread problem.™* In response to this increasing attention,
the U.S. Department of Justice created the Access to Justice
Initiative in 2010,'® the National Science Foundation announced
its hope to fund research on the civil legal system,'® and the
President of the American Bar Association made closing the “legal
services delivery gap” his top priority in 2014. ' In the
Commonwealth, the Boston Bar Association created a Task
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Force to Expand Civil Legal Aid in Massachusetts.’®® Additionally,
the Chief Justices of the Supreme Judicial Court and the Trial
Court established the Access to Justice Initiative to improve
access to state trial courts, in part through the establishment of
Court Service Centers, staffed by supervising attorneys and
volunteers. ' The opportunity, therefore, for technological
solutions to civil legal service challenges is clear, and many
organizations are investing the resources and energy to make
these solutions a reality.

Access Challenges to Use of Technology

While a large portion of the population may benefit from
technological solutions, they may still exclude many demographic
groups due to technological illiteracy or limited access to tech
products.”® For example, the aforementioned PEW survey found
that only 58 percent of senior citizens use the internet.®' This
finding suggests that senior citizens would be therefore less likely
to benefit from tech-focused interventions as compared to other
demographics with higher rates of internet use. The PEW survey
also revealed low levels of internet use among Latino and Black
respondents. Only 78 percent of Black respondents reported
using the internet compared to 85 percent of White
respondents.?” Of the Latino respondents, 81 percent reported
using the internet.*®

Furthermore, help that is accessible only online may deter some
groups from seeking legal help. For example, it is possible that
undocumented communities may be uncomfortable submitting
identifying information to an unknown website due to the risk of
deportation. Although these statistics and reflections may not fully
represent which populations would be served by a technological
response to the access to justice gap, understanding the
limitations of this solution is important to determining whether or
not it is viable in individual communities.

However, the disparities among respondents regarding internet
use shrink when looking at internet access through newer forms
of technology. While Latino and Black respondents were likely to
access the internet in general than White respondents were, both
groups were more likely to access the internet on a smartphone
or a mobile device.?® It would therefore make sense to offer
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access to information and services via smartphones or mobile
devices for those that may be unable to use the more
conventional broadband internet connections.

Figure 6: Smartphone Ownership, Internet Use and Social
Networking Site Use®®

Smartphone Ownership, Mobile Internet Use, and
Social Networking Site Use, 2012

(% saying they ...)

mHispanic = White Black
Among all adults

2]
(4]

Own a cell phone 84

'
o

Own a smartphone 46

Among internet users

Access the intemet on a cellphone, _ 76

tablet or other mobile handheld 60
device, at least occasionally

Use Facebook, Twitter or other 66
social networking sites

Press February 2012 Polit
PEW RESEARCH CENTER

Adopting technology to fill the access to justice gap does have a
disproportionate effect on some demographic groups. However, it
also provides an opportunity to connect to those who are
excluded by the in-person service provision model. Younger
generations that are more comfortable accessing services online
would be connected, rural residents would not have to travel for
hours to legal service offices, and non-English speakers would not
have to rely on the availability of interpreters to tell their stories.
Some people with physical disabilities would not have to leave
their homes to access services, and technology may be
formulated so as to try and improve service provision to those
with sensory disabilities. People with cognitive disabilities such as
autism who often report discomfort with in-person interactions
might be able to connect more comfortably online. Domestic
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violence survivors that are being monitored by their abusers would
not have to leave their homes to reach out to a legal aid lawyer.

Further, technological solutions are supplemental to, and may be
able to ease the burden on intake staff, allowing organizations to
allocate more resources towards in-person services. Ideally, those
who are more likely to use online services will do so, making in-
person intake more accessible and more streamlined for those
who will not or cannot use an online intake system. Finally,
technological illiteracy may not prove too great of a barrier when
considering whether potential litigants would use an online intake
system. An app or website could allow social services providers,
family, or friends to assist their loved ones as they navigate the
app, even if the potential user themselves is uncomfortable or
unfamiliar with the technology.

Legal and Doctrinal Challenges

Any technological and other innovative solutions to the access
gap to civil legal services must consider potential legal
considerations and doctrinal barriers, including rules and
regulations concerning unauthorized practice of law, privacy and
confidentiality, and conflict of interest. This section addresses how
those barriers might apply to tech-based solutions generally, and
how a proposal for a responsive website or mobile device
application for legal triage would avoid or confront these
challenges.

Unauthorized Practice of Law

Non-lawyers are prohibited from practicing law, a prohibition
referred to as the unauthorized practice of law (UPL). Over the
past century courts and bar associations have made UPL
enforcement increasingly strict by eliminating competition and
creating a lawyer-held monopoly over activities that used to be
unregulated, such as giving legal advice or preparing legal
documents.®® UPL is not easily defined, and the definition varies
by jurisdiction, but UPL rules generally prohibit non-lawyers—
unlicensed individuals that are not members of that state’s bar
association—from providing services that “call for the professional
judgment of a lawyer . . . [his/her] educated ability to relate the
general body and philosophy of law to a specific legal problem of
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a client.”? In other words, the practice of law “involves the
application of legal knowledge in a personalized way to a
particular situation.”®

Laws and regulations disallowing UPL are designed to protect the
public interest, not simply to protect the economic interests of
lawyers.”® These prohibitions are meant to “protect]] the public
against harmful incompetence and unscrupulous conduct” by
regulating lawyers through the disciplinary measures provided by
courts and bar associations and rewarding lawyers for submitting
to such regulation.?'® Remedies for UPL range from injunctive
relief to criminal prosecution.?'’ As applied, however, UPL rules
disproportionately affect low-income individuals who cannot afford
to pay lawyers’ fees or cannot obtain free legal help while doing
nothing to address the accessibility gaps they help create.?'?

Moreover, UPL rules do not necessarily accomplish their stated
goals. First, lawyers may not be more competent for specialized
tasks than some non-lawyers are; for example, non-lawyer
advocates are often more effective at navigating housing court
than volunteer lawyers unfamiliar with the system. ?"® Next,
although UPL rules are designed to help regulators punish
unethical conduct, other professions have disciplinary measures
that could function equally well.*'* UPL rules assume that users of
the legal system are not competent to choose between paying
more for a licensed attorney and using a lower-tier service.?'
Finally, a “tiered competency system” already exists for poor
litigants?'® —allowing non-lawyers to take over some traditional
tasks of licensed attorneys would not contribute to an already
unequal system.

Whatever the merits of the UPL restrictions, any technological
solution to the access gap would have to avoid violating them.
While UPL prohibitions are not clearly defined, there are some
clear exceptions, including self-representation, *'* do-it-yourself
legal kits,?'® document preparers that do not also provide legal
advice, #'° or a police officer reading someone their Miranda
Rights.?® A technological innovation could avoid UPL questions
by restricting what the service offers — for example, a legal
information website such as masslegalhelp.org, or even websites
that complete standardized forms, depending on the state.?’
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While information-giving websites and applications merely state
the law, services that gather information and then attempt to
triage clients could be construed to qualify as giving personalized
legal advice. Services that complete legal documents that have
traditionally been handled by licensed attorneys may also run afoul
of UPL rules. In 2015, H&R Block attempted to create a service
that would help non-citizens fill out USCIS forms, but the
immigration lawyers’ association shut down the service before it
began to operate.?*? Private lawyers in Missouri brought a class
action suit against LegalZoom, a website that creates legal
documents with document assembly software and modifies forms
based on an individual’s response to questions, ** and bar
associations elsewhere have protested the service.?* We The
People, a franchise business selling legal forms from storefront
offices, went bankrupt after several UPL suits.**

We suspect, though we are not lawyers and are not hereby giving
legal advice, that a legal triage website that simply supplements
current intake systems and directs clients towards resources to
learn more about their claims or receive representation would
likely not violate UPL rules. This website would not attempt to
direct clients to take any other action or state legal suggestions or
conclusions. Furthermore, technological solutions to the access
gap may address some of the concerns that UPL is designed to
remedy by enabling a low-income litigant to navigate around
exploitative practices that otherwise would be their only resource
to get information or representation. For example, unscrupulous
people who are often not attorneys, called “notarios,” assist
undocumented immigrants with filing out immigration forms for
exorbitant fees.?® If potential litigants had access to better
resources they might be able to better avoid the predatory
notarios. Similarly, an advocate we spoke to described a practice
used in court in Lawrence, Massachusetts. Attorneys would offer
to represent clients pro bono, but at the end of the day would try
and convince their pro bono client to hire them as full
representation for a fee. Technological solutions could allow some
litigants to bypass exploitative practices by non-lawyers -
practices that UPL rules are designed to prevent.

Privacy
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Privacy and confidentiality concerns also arise when organizations
share information and when databases are not secure. Various
federal and state statutes regulate the collection, usage, and
storage of personal information, generally requiring companies
collecting personal information to clearly state their privacy
policies and inform consumers of the intention to share that
information with third parties.”” Many statutes, including those in
Massachusetts, regulate only personal information that could be
used for identity theft: a name in combination with a social
security number, driver's license, or financial information. #*°
However, other states require more stringent privacy protections
for any information that could be used to contact an individual
online or in person.?*

An application or website collecting legal information would likely
require a prominently displayed policy that states the purpose of
gathering legal information and the intention to share a user’s
personal information with a third party, and provide notice in case
of a security breach. It would also likely need a confidentiality
warning, to fulfil a lawyer’'s ethical obligation to not reveal
information relating to representation of a client.*® For extra
confidentiality protections, an online legal triage service could
anonymize identifying information until a third party agrees to take
a case and attempts to contact an individual.

Conflict of Interest

Another potential legal challenge for an information-sharing app or
website is detecting and preventing conflict of interest issues.
According to the ABA’s Model Rules of Professional Conduct, a
lawyer must not agree to represent a client if that representation
would be “directly adverse to another client,” or there is a
“significant risk” that the representation will be “materially limited
by the lawyer's responsibilities to another client, a former client or
a third person or by a personal interest of the lawyer.”*' One risk
for websites or other services that connect people with legal
services is that it may collect and distribute information of two
opposing parties, in a divorce proceeding, for example, or provide
an LSO with information about a potential litigant that would
create a conflict of interest in an ongoing case.
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There are several possible solutions to conflict of interest
concerns for a legal triage service. Organizations could use
software that firms employ in their conflict-checking procedures to
determine a conflict of interest before the application or website
would allow them to access more information about a potential
client’s case. Joint Defense Agreements and Common Interest
Agreements could allow attorneys and organizations to share
confidential information about their clients. A Common Interest
Agreement is a contract between people with a “common legal
interest” that the information generally protected by the attorney-
client privilege “that is communicated in the presence of, or
shared amongst them” will not “result in a waiver of those
protections.”?* A Joint Defense Agreement is similar, and the
terms are used interchangeably in some jurisdictions, in others a
Joint Defense Agreement requires litigation to be ongoing and
allows information-sharing to further a common defense goal.?*
Further research is needed into the application of these
agreements in Massachusetts, but LSOs could potentially share
information about clients by agreeing to use a joint intake system.

Finally, there are often relaxed conflict of interest requirements in
the legal aid context. The ABA’s Model Rule 6.5, adopted in
Massachusetts, ?** stipulates that a lawyer who “under the
auspices of a program sponsored by a nonprofit organization or
court” provides limited legal services for a short period of time to a
client without the expectation for continued representation is only
subject to conflict of interest rules if the lawyer knows that a
conflict of interest exists.?* The ABA comments that in programs
such as “legal-advice hotlines, advice-only clinics or pro se
counseling programs” it is “not feasible for a lawyer to
systematically screen for conflicts of interest.”?*® Several states
have also proposed adopting relaxed conflict of interest rules,
encouraging pro bono service and paving the way for new
services connecting indigent clients to legal services.
Organizations could give short term legal advice to clients, and
then perform conflict checks for longer-term cases.

Reformers must carefully consider the potential legal challenges to
technological innovations. Not only would breaches impact
lawyers’ own good standing, but they risk violating clients’ privacy
and safety. However, as the above discussion notes, the potential
concerns should not preclude lawyers from imagining creative
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technological solutions and exploring ways to address or avoid
ethical concerns that they might raise. With these potential
concerns in mind, this report moves to a discussion of a
framework for evaluating options and the existing models that are
most promising.

PART Ill: SYSTEM LEVEL SOLUTIONS

A Framework for Evaluating Options

The nature of web based services and incentive structures within
grant funding can often create the desire to market silver bullet
solutions. Providers of legal services are encouraged to think in
terms of single initiatives, rather than across existing options or
opportunities. However, a single-initiative framework fails to
capture the magnitude of the access to justice issue. Rather,
organizations should focus on creating system level solutions that
encourage collaboration with existing resources.

As discussed in-depth above, organizations rely increasingly upon
project-based grant funding from major foundations. This has led
to the piecemeal development of disjunctive resources that often
are not in dialogue with one another. Another issue is the
perpetual struggle to assess whether information remains
relevant, timely, and accurate. Thus, the creation of a single
resource, if devoid from thought about collaboration and triage
strategies, risks getting lost among other less up-to-date or useful
resources. This section analyzes a sample of the promising
systems-level options for change and reform, including the Court
Service Center, Scotland’s lay representative model, and
Professor Jim Greiner’s research into triage and access.

The nature of web based services and incentive structures within
grant funding can often create the desire to market silver bullet
solutions.

System-Level Options

Courts, researchers, and international legal services organizations
are already creating innovative and useful attempts to ameliorate
the access to justice gap, particularly at the triage stage. This
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section analyzes a sample of the promising systems-level options
for change and reform, including the Court Service Center,
Scotland’s lay representative model, and Professor Jim Greiner’s
research into triage and access.

Court Service Centers

Under the auspices of the 2005 Access to Justice Committee,
Massachusetts Courts have piloted a Court Service Center (CSC)
located within Boston Municipal Court, as well as at other
locations throughout the state, to guide people, especially PRLs
or pro se litigants, through the court system. CSCs help people fill
out forms, give information about court rules and practices,
interpret court documents, and assist with legal research, in
addition to providing contact information for community resources
and legal assistance providers. **® Staffed by attorneys and
volunteers, the Centers offers help filing forms and navigating the
court system. The CSCs serve as a major element of the
Massachusetts court system’s efforts to increase access to
potential litigants and others navigating the court system.?*

While the CSCs have only been in existence for a few years, they
appear to have had a significant impact on the experience of low
income individuals they have served. The resources made
available within CSCs will, however, necessarily be limited to
those individuals who have the ability to show up in court in the
first place. A similar model in Scotland has been in existence for
longer, provides more extensive resources, and could represent a
next step for low-income litigants in Massachusetts.

Lay Representative Model

Scotland’s Citizens Advice Scotland (CAS) model provides a stark
contrast to the broader United States’ model for legal services
provision.?* Scotland is dotted with many CAS satellite offices, in
both rural and urban areas. Last year alone, CAS helped 323,000
litigants with over one million legal issues.**' The program has an
extensive website with information about legal issues, rights and
campaigns, which receives 5.4 million views per year.?** CAS also
staffs phone lines, where potential litigants can receive information
and advice, and in-person offices throughout the country.?*®
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By far the CAS’s most innovative element comes in the lay
representative  model through which many non-lawyers and
volunteers provide clients with needed legal information. This
model radically decentralizes the role of lawyers, as CAS relies
upon only sixty-one employees but 2,500 volunteers throughout
Scotland.*** Lay representatives provide substantive services to
self-represented individuals, including pre-court information, out-
of-court advice, in-court representation, negotiation
representation, legal documents drafting, strategy memos, moral
support, and assistance beyond the court date itself.**

Given the current UPL rules in U.S. jurisdictions, discussed above,
it is difficult to imagine a situation in the U.S. in which non-lawyers
could engage in this range of substantive advice-giving.
Nevertheless, many of the functions that CAS provides could still
be conducted within the boundaries of the Model Rules of
Professional Conduct.

Research and Information on Legal Services Triage

More information is needed on the issue of triage within legal
services. Indeed, there has not been a single empirical study
within the last ten years on triage within the legal services context.
This means that already constricted legal services providers are
unclear on what criteria to use in determining which cases are
most worthy for full representation.?*® Studies from analogous
contexts, such as emergency rooms and battlefield trauma
specialists, should also be analyzed for relevance within the legal
context.?*’

Professor Greiner is working with a legal services organization in
Ohio that is currently unable to represent every litigant seeking
orders of protection.?*® The organization will provide a third of
litigants with self-help materials, a third with self-help materials
plus an explanatory phone call, and a third with full representation
in their hearing. By examining providers’ calculus as to the value
added in choosing to represent clients, this study will aim to shed
light on the assumptions behind existing value judgments at the
triage and intake stage.

These efforts represent three of many potential responses to the
access gap in Massachusetts. The decentralization of lawyers
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through a multiplatform lay representative model, expanded
empirical research and knowledge, and meaningful investment by
courts to make pro se services more accessible would all prove
invaluable in the quest to provide better legal representation to
low income litigants. With these options in mind, we move to a
discussion of our proposal for a technological intervention into
triage in Massachusetts.
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PART IV: THE PROPOSAL

To combat the highlighted systemic complications, LSOs should
consider adopting an app or a mobile-friendly website for intake.
Not only would such an app likely help litigants quickly and easily
apply for legal help, it would likely also allow LSOs to gather and
process litigant applications more efficiently. The app would
automate the phone bank system of intake. As the intake website
would be available via mobile device, litigants could begin the
process of seeking legal aid at all hours and in many locations.

The following pages lay out a general framework for the proposed
app. Following the app, this report explores the tensions that
influenced key design choices. Finally, this report discusses
additional concerns that LSOs and reforms must address before
such a product could enter the marketplace.

Workflow

The workflow laid out below demonstrates the structure of a
user’s typical experience going through the intake process with
this app:

e The user has an initial opportunity to choose between the
passive and active section of the site.

e If a user chooses the option to connect with a lawyer, the
app will guide the user through multiple types of questions
(multiple choice, dropdown menu, short answer, questions
determine urgency and severity of the case, narrative
options, responsive clarifying questions) to discern the legal
issues being faced.

e The user receives a summary of the identified legal issues
and has the opportunity to make any edits before
consenting to submit this memo to LSOs.

e The user receives a receipt with their memo, as well as
some information about when she should expect to receive
a response from an organization.

e At this point, the app would send the user’'s memo to
participating legal services providers.
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Proposal Mockups

The following mockups provide a general view of a user’'s
experience with an app-based intake process.?*

www.malegaltriage.gov X

(1) Welcome Page
MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES The Welcome page Of the app ﬁrSt aSkS a
user to select their preferred language as
many potential users do not speak English as
their primary language. To provide greater
Welcome accessibility, users would also have the

Please select a languag option to use Text to Speech software or

increase the font size.

English Espaiiol

g

mmagaliegeget X o) nomestic Violence Safety
MASSACHUSETTS LEGAL TRIAGE
B ————— The app prompts users with a domestic
DV Safety Info : violence safety message. As abusers may

¢ monitor devices, this warning alerts users to

the safety risk.
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www.malegaltriage.gov X

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

he following

www.malegaltriage.gov X
MASSACHUSETTS LEGAL TRIAGE
ONLINE INTAKE FOR CIVIL LEGAL SERVICES

11 out at least 1 of the following

er _

(3) Passive & Active

This portion of the app begins the branching
between the passive and active side of the
app. Users decide whether they would actively
like to seek legal help or whether they simply
want resources and information.

(4) Basic Contact Information

Instead of requiring people to register—which
would take more time and possibly deter some
from completing the process—an initial login
page prompts the user to provide contact
information. This allows organizations to follow
up if needed, even if a user does not complete
the whole process. A confidentiality notice,
either on this page or as a separate
agreement, provides notice that information will
be shared with third parties.
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www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES
What are you concerned about?

B Housing

B Family & Relationships

B Work

(5) UPL Disclaimer

A disclaimer page alerts the user that the
website is not qualified to give legal
advice, but rather that it is designed to
connect a user to a licensed attorney.
This will guard against potential UPL
violations.

(6) Identify Substantive Issue

A user may not be aware that she is
facing legal issues in a certain area, so a
broadly framed question allows the user
to choose multiple options. Ideally, a legal
triage website would eventually also be
able to identify areas for referrals to social
service organizations instead of or in
addition to legal aid.
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www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

[Common Claim 1 (E.g., Housing)’]

www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

[Red Flag Questions for each issue]

X

X

(7) Common Claims

This section of the app explores legal
claims through branching sets of
questions, prioritizing efficiently identifying
the legal issue.

(8) Red Flag Questions

Additionally, the website would include a
mechanism to ensure that users facing an
imminent safety risk could be quickly
identified for referral to emergency
services. This section would ask
designated “red flag” questions that
would attempt to identify these users.
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www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

[Short Answer Qs for each issue]

www.malegaltriage.gov
MASSACHUSETTS LEGAL TRIAGE
ONLI INTAKE FOR CIVIL LEGAL SERVICES

Does this sound correct?

Claim 1

X

(9) Short Answer Questions

This section attempts to resolve the
tension between autonomous narrative
use and directed, efficient questioning. It
provides users the opportunity to add
short answer or narrative responses,
separated out by each identified common
claim. This section would not be
mandatory for users, but instead would
be an optional page.

(10) Summary

After the user finishes answering the
questions about their legal problem or
issues, the website requests that the user
verify that their narrative is accurately
reflected.
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www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

Can we send this
information to an

organization that could

(11) Space for Narrative

Because the process of seeking legal services is
often one in which the personal narratives of
potential litigants is lost, this website allows users
the option of putting their legal question or issues
into their own words. Because some users may
be less comfortable with typing or writing out a
narrative, the app also would feature an option to
leave a voice message.

(12) Consent to Send

This portion of the app allows users to send their
information directly to a legal services
organization. This "active" side of the website
double-checks that a potential litigant wishes to
connect with a lawyer, and then would send the
information to the organizations that might be able
to provide legal help to the user.
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www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

www.malegaltriage.gov

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR (IVIL LEGAL SERVICES

Sent!

(13) Demographic Information

To provide the LSO with the information
necessary to determine eligibility, the website
user will be prompted to fill out basic
demographic information. This information will
also help to improve data on the demand for
legal services, which may help future research in
the area. In order to be sensitive to issues of
privacy, the app allows users to fill in optional
demographic information and reminds users that
their information is confidential.

(14) Confirmation

After a referral is sent to a legal services
provider, the user receives a copy of the
application via email or a pdf fle and a
timeframe within which the user can expect a
response. The user may then request the
contact information for a specific provider in the
area, and the user is given the option to receive
legal information from other sources online.
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www.malegaltriage.gov X (15) Passive Information - Narrowed

MASSACHUSETTS LEGAL TRIAGE s . . .
= ONLINE INTAKE FOR CIVIL LEGAL SERVICES After finishing the active potion of the website, the

Legal Service Providers

- Link
- Link
- Link

Legal Info on Claim 1

user is directed to a page providing general details
about legal aid services, in case she wanted to
follow up with an organization. The user also
receives specific information about the legal claims
the website identified. To take advantage of
preexisting resources, the website offers links to

other information sharing sites.
- Link

- Link
- Link

Legal Info on Claim 2

- Link
- Link
- Link

(16) Passive Information - General

www.malegaltriage.gov X

This is the screen a user would see if the user
selected the passive, as opposed to the active, side
of the website after the welcome message. The user
could choose from among different areas of law

MASSACHUSETTS LEGAL TRIAGE

ONLINE INTAKE FOR CIVIL LEGAL SERVICES

I am looking for information about...

@ Housing M based on the legal problem, and then see common
@ Family & Relationships claims that arise in that area of law. After browsing

these areas to determine which description best fits
™ - the problem, the user could choose a claim and be
W Health provided with links to more information.

B
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A Taxonomy of Tensions

The design above for a mobile friendly intake website attempts to
balance several competing considerations. This section explores
the major tension points in designing a product aimed at both
primary users (potential clients and others seeking legal
information) and LSOs.

Choice vs. Clarity

One tension point revolves around increasing the choices
available to the wuser while also maintaining a clear and
straightforward interface. Users may have multiple legal issues.
For example, a domestic violence problem could mean that a
client needs help with a divorce, housing, and child custody
simultaneously. While an intake system should allow the user to
comprehensively address a legal situation, it should also avoid an
overwhelming number of options or an unwieldy amount of
information. A potential client may be uncertain of the legal issues
implicated, which would likely make a range of options frustrating
or confusing.

Narrative vs. Efficiency

Another tension exists between providing users an opportunity to
tell their stories and the desire for an output that an intake
specialist or attorney can understand quickly. A user may be
uncertain as to what aspects of the problem require legal aid and
may feel more comfortable providing information in narrative form.
However, a pure narrative approach to intake may reduce the
speed with which an organization could process an intake. A
complex narrative may require a lengthy follow-up interview,
eradicating any gains in efficiency the organization might have
received from an automated intake service. A responsive website
could balance the competing interests of narrative and efficiency
by inviting both longer form answers and multiple choice
responses focused on narrowing a legal issue.

Speed vs. Accuracy

A further tension is the one between speed and accuracy for the
user.. “Yes” or “No” questions may not fully capture the
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It is critical that
the litigants
feel safe using
the product and
that the product
is in fact safe
for the litigants
to use.

complexities of a specific situation, but they are often the most
efficient means to narrow down the scope of potential legal
problems. A faster process would also reduce the rate of
attrition—users failing to complete the intake because of the
length of the process. However, there is the concern that an
automated feature may not accurately classify the legal issues.
User input—gained through the website providing occasional,
brief summaries of the information aggregated and asking for
confirmation—may help balance speed and accuracy.

Information vs. Privacy

Confidentiality and the users’ privacy is of particular concern.
Many users will be entering sensitive information and could be
recounting traumatic events. Potential litigants should have
assurance both that the product safeguards their information and
that they are safe while using it. This need to protect privacy,
however, is in tension with the desire to provide more information
to LSOs so that they can make informed triage decisions. For
example, while mining data from collected applications could help
LSOs understand and anticipate trends in legal services work,
users may not want their information shared beyond intake staff,
even if anonymized.

Redundancy vs. Breadth

A clear and concise responsive website would not overburden
users with large amounts of text related to complex legal
problems. To ensure a sleek design and a unique app, a
responsive website might limit the information displayed.
However, users may be seeking comprehensive information on
particular LSOs or their legal rights. A possible solution to this
tension is to provide optional links to existing legal information
websites or preexisting sources of relevant information.
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Our first major
design decision
was to
conceptualize
our proposed
tool as a
responsive
website.

The Concept

An “app” generally refers to a program or software that is
downloaded onto a smartphone.?° However, an alternative or
supplement to standalone apps is the use of responsive web
design. A responsive website — colloquially termed a mobile
website — provides an optimal viewing and interaction experience
regardless of what kind of device the viewer is using.?' That
device could be a smartphone, tablet, or desktop computer. This
report argues that a responsive website is the better choice for a
mobile intake system.

Although a downloadable app could offer features that a
responsive website could not (such as push natifications), a
responsive website would maximize the potential reach of the
product. An individual seeking civil legal assistance could access
the website on her phone, but she could also use a tablet or a
desktop computer at her local library or a Court Service Center.
Whereas an app is usually coded in either Apple OS or Android
(thus requiring a separate development process for each
operating system), a user could access a responsive website
regardless of her phone’s operating system. For example, an
iPhone uses a different operating system than a Samsung phone.
While this report occasionally use the word “app” interchangeably
with “responsive website” for expediency, the ideal tool would act
as a responsive website.

Given that there are many websites and apps providing legal
information, we determined that it is important not only to have a
“passive” side to an app, which would link to general legal
information, but also an ‘“active” side, which would be a
smartphone-based intake process. The active side would engage
with the user through solicitation and aggregation of information.
This not only would narrow the scope of the legal problem, but
also help provide a rough “diagnosis” that could then be sent to a
legal aid provider.

The intake structure provided below is modeled on the intake
process at Greater Boston Legal Services. Based on the GBLS
process and additional research into triage, three central
components were identified as central to any triage tool: (1)
identification of substantive legal areas of concern; (2)
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An individual
using the app
could either use
the passive side
or the active
side.

This approach
would be
unique, as it
automates a
process that
would be
otherwise be
put onto the
potential
litigant, making
the system less
accessible.

identification of any red flags that would mark the case as urgent
or as needing referral to social services; (3) provision of space for
the user to share their narrative in their own voice.

An app user could use both the passive and active components
of the app. The passive side of the app would be very similar to
currently existing programs; a user would be able to choose from
a variety of legal problems and receive information about the
doctrine of the problem, their rights or responsibilities, and other
relevant information. Because this information is already available,
the primary benefit of incorporating this into the app would be to
offer a centralized location for intake and information.

The active side of the app would address more of the
inadequacies of the current intake system. A user would be
prompted through a series of questions, moving from the most
general to the most specific, meant to distill the legal claim at the
heart of their issue. Often a potential litigant will have more than
one legal claim, and by shaping this questioning around the
current intake questions used by legal service organizations, the
program could be flexible enough to recognize multiple claims.
After the user answers questions that allow identification of the
claim, the program would then ask a series of red flag questions.
These questions would be used to assess the severity of the
case. The severity of each claim would be included in the
information provided to LSOs such that they can prioritize their
incoming caseload. Based on the answers to the red-flag
questions, the app would provide the user with links to relevant
social and community services to try and provide a more
centralized, holistic approach to legal problem-solving.

After the claim and urgency is identified, the app would then
prompt users to answer a series of short-answer questions. The
answers provided allow the attorneys reviewing the case to
assess the validity of the claim. Finally, the user would have an
opportunity to provide a longer-form narrative. The information
collected would then be compiled into a document that clearly
presents the claim, severity, relevant facts, and narrative
description of the case at hand. The app would then identify,
based on previously provided answers, which legal services the
user is likely for and send this memo to all of these organizations.
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Any
technological
tool must, first
and foremost,
consult its
potential user
base to ensure
that the product
addresses their
needs in ways
that are
accessible and
effective.

This approach removes some of the intake burden from both
potential litigants and attorneys. Ideally, this system would
maximize a user’s likelihood of accessing legal services for which
he or she could qualify; centralize the search for representation,
information, and social services; minimize time spent seeking legal
representation; and create a more accessible system than
traditional in-person or telephonic intake systems. LSOs would
potentially also benefit through this creation of a third-party referral
process that supplements existing intake systems. An efficient
system could reduce the number of ineligible cases directed to
legal service providers through the standardization of fact
patterns, increase the collection of helpful data on intake, and
automate in part a process that traditionally requires works to
spend considerable time on the phone.

Important Considerations

An important caveat to this proposal is that none of the team
involved in its conceptualization has a technical background,
software development, web design, or user experience. As such,
this report relies heavily on advice from the Berkman Center and
the Nulawlab. The proposal is primarily exploratory and
conceptual in nature. Further work on the project would require
more technical expertise.

Additionally, because of time and resource constraints as well as
research clearance requirements, the proposal was designed
without the input of the most important individuals in this process
— the potential users. Any technological tool that seeks adoption
within a particular community must, first and foremost, consult its
potential user base to ensure that the product addresses their
needs in ways that are accessible and effective. Further work in
this area requires greater input from potential users.

A third concern arising out of our proposed design is that of data
security. Since the proposed responsive website turns on
collecting, analyzing, and sending information about users,
questions about how to store and send the information should be
at the forefront of development considerations. Data
anonymization is vital given conflict of interest issues arising from
the sharing of litigants’ information among different LSOs.
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Further work should also consider the implications of the fact that
the proposed responsive website inverts the dynamics of
traditional legal intake in that it puts the impetus of contact on
LSOs. This proposal would require a commitment on the part of
LSOs using the system to ensure timely responses to users.
Stakeholder buy-in is therefore essential, and a design process
would have to consider how to involve LSOs.

Finally, this proposed responsive website addresses only the
“‘demand side” of the problem. That is, it attempts to streamline
the triage and intake process by making it easier for a potential
litigant to identify legal issues and contact a LSO. However, this
proposed responsive website does not address the “supply side”
of the problem; it does not assist LSOs in managing the intakes
that they receive. Future solutions might address this supply side
issue by looking to food delivery and ride sharing apps (such as
Eat24 or Lyft), which allow restaurants and drivers to accept,
track, and manage requests for services. Furthermore, these apps
include both demand side and supply side features, depending on
whether the user is a customer (e.g., a passenger) or a service
provider (e.g., a driver). It is realistic, therefore, to develop a tool
that unifies the intake process between potential litigants and
LSOs.
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NEXT STEPS

The most important step for work on any access to justice
intervention is to develop a coalition of affected parties. This first
and most important step involves soliciting feedback from and
collaborating with individuals who would us the responsive
website. This could include conducting surveys to determine a
target audience and document comfort levels with the technology
across demographic groups. It also means bringing to the table
legal service providers, app developers, lawyers, legislators, social
service workers, and others who might have interest in the access
to justice crisis. This team-based approach serves the dual
purpose of providing input for the product and creating early
public support that can make the product successful.

Next, funding is a necessary hurdle. An effective tool requires
technological proficiency, maintenance, and design expertise that
are possible only through hiring outside assistance. There are
some funding opportunities through the Legal Services
Corporation, but other outside sources could provide support.
The FAQ section explores this in greater detail.

Additionally, a plan for sustainability of any technological solution
is vital. This requires a detailed timeline not only of the responsive
website’s creation, but also of its maintenance after it is released
to the public. An effective intake tool will need updating to ensure
continued responsiveness to community needs.
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CONCLUSION

This report is not meant to provide the solution to the problem of
access to justice in Massachusetts. Rather, it is a
recommendation for a modest intervention that could help
empower those who are often left out of the higher-level debates
about the legal system. Massachusetts, like the rest of the United
States, faces a crisis in access to justice. Tackling such a
systemic and entrenched problem requires attention to not only
funding and services, but the specific needs and experiences of
the communities it seeks to better serve. By making the first step
of access to legal services something that an individual could
literally carry with them throughout the day, Massachusetts could
provide litigants a new avenue to seek justice.
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Frequently Asked Questions

1. What is the cost to the user?

The service would be entirely free once it has been produced.
Users may access the website on a smartphone or, since it is a
website rather than an app, may fill out their information at any
computer bank. There would be no additional operating costs.

2. How would you fund the product?

Funding is certainly a major hurdle. However, there are many
institutions that may find investing in an online intake system to be
an efficient use of resources. Legal service organizations that
currently invest significant resources to phone intake may find that
investment in online intake may be more cost effective in the long
run. There are also many student organizations at area universities
and law schools that may be interested in undertaking the project.
An example can be found at Harvard University where a computer
programming course allows students to create new products
every semester.

3. When would the product be finished?
The timeline would largely depend on the funding structure and
the stakeholders who commit to realizing the product.

4. Who are the main stakeholders?

There are three broad categories of stakeholders in the legal
service industry. First, and most importantly, there are the
individuals in low income communities in need of legal services.
The product would help these individuals save time and resources
finding free legal assistance. Second, legal service organizations
are interested in providing quality assistance to as many low
income litigants as possible. The institutions could collect user
applications quickly with the product. Finally, the courts are also
stakeholders. They may be interested in guaranteeing that all
litigants have the information they need and any services that
could help them navigate the court system. More informed
litigants may also help to combat overcrowded courtrooms.
Additional stakeholders may include legislators, bar associations,
social service organizations, and others.
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5. Are there any stakeholders that may disapprove of the
product?

Many of the stakeholders (as outlined above) should only serve to
benefit from the product. An easy access, streamlined intake
application process would help litigants, legal service
organizations and courts by saving everyone time and energy. It
would connect people faster without cluttering the intake process
or undermining existing procedures. However, there may be
pushback from private lawyers and those who worry about the
service not accurately assessing a potential litigant’s needs. These
stakeholders would certainly need a seat at the table and would
hopefully collaborate to make an web-based intake system
stronger.

6. Would the product overlap with any existing Massachusetts
resources?

At present, the Mass Legal Resources finder and Mass Legal Help
exist to help connect low income litigants with representation.”*
Both of these websites provide information to the user about
services and resources. Mass Legal Resources finder also offers a
listing of organizations that may help the litigant. However, both of
these products are limited to a passive display of information
without gathering and distributing user information. Mass Legal
Resources finder may direct a litigant to contact Greater Boston
Legal Services, but the litigant must still traverse the GBLS intake
process. Unlike the passive products, an active website would
compile user information and distribute that information to legal
service organizations thus simplifying the intake process.

7. How would you advertise the product?

There are many options for advertising the product that would be
free or limited in cost. The Massachusetts Court Service Centers
may inform litigants about the website if they feel it would serve
the litigants. Likewise, legal service organizations may be able to
advertise the product at their offices or through collaborative
community centers. Legal service organizations may also explain
the website in an automated message during the phone wait line.
As users wait to speak with an intake specialist, they would hear
an automated message about the website and the free online
application process. That way, users could skip the long phone
lines and the legal service organizations would experience less
phone traffic.
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